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“The blurring of boundaries between different fields is a feature of modern international law.”’

“Any lawyer who gives advice, makes arguments or adjudicates cases concerning humanitarian
problems must know all of the relevant rules of international law [...] that apply and must also
understand their interplay as well as any related controversies in order to determine the answer
international provides a given problem.”

INTRODUCTION

It seems almost redundant to state once again that, beyond the International Committee of the Red
Cross (ICRC), international humanitarian (IHL) lacks mechanisms to strengthen its own compliance.
If it undoubtedly remains an appropriate legal framework for regulating armed conflicts,’ such
structural flaw of its system has left victims of violations “in search of a forum™ and thus prompted a
general recourse to the more-developed human rights machinery.’ Dating back to the resolution on
human rights in armed conflict included in the Final Act of the 1968 Teheran International
Conference,’ debate on the opportuneness of this tendency long preceded the current academic and
intergovernmental discussions. Resulting from traditional legal research and informal interviews
with experts,” this paper thus aims at providing a contemporary overview of an age-old debate, and

' C. Byron, “A Blurring of the Boundaries: The Application of International Humanitarian Law by Human Rights
Bodies”, 47 Virginia Journal of International Law 4 (2007), p. 840.

2 M. Sassoli, International Humanitarian Law, Rules, Controversies, and Solutions to Problems Arising in Warfare,
Edward Elgar, Cheltenham/Northampton, 2019, p. 422.

3 Preambular paragraph 1 of resolution 2 of the 32" International Conference of the Red Cross and Red Crescent
(2015), which was adopted by consensus, explicitly stresses “the importance and continued relevance of
international humanitarian law (IHL) for regulating the conduct of parties to armed conflicts, both
international and non-international, and providing protection and assistance for the victims of armed conflicts”.
The text of the resolution is available at: http:/rcrcconference.org/app//uploads/2015/04/32IC-AR-
Compliance EN.pdf.

* The expression is borrowed from J.-M. Henckaerts, “Concurrent Application of International Human Rights
Law and International Humanitarian Law: Victims in Search of a Forum”, 1 Human Rights and International Legal
Discourse 1 (2007), p. 95-124.

> On the procedural differences between both legal regimes, see C. Droege, “Elective Affinities? Human Rights
and humanitarian law”, 90 International Review of the Red Cross 871 (September 2008), p. 540-547. Other
authors have also argued in favor of victims’ recourse to human rights bodies: see notably C. Byron, above
footnote 1, p. 847; F. Hampson, “Using International Human Rights Machinery to Enforce the International Law
of Armed Conflict”, 31 Military Law and Law of War Review 1-4 (1992), p. 138.

¢ Resolution XXIII, Human Rights in armed conflict, 12 May 1968, in Final Act of the International Conference
on Human Rights, Teheran, 22 April- 13 May 1968, preamble and operational paragraph 2, available at
https://ihl-
databases.icrc.org/applic/ihl/ihLnsf/Article.xsp?action=openDocument&documentld=378384ED19FOCFEAC1
2563CD0051D2B4.

7 In that regard, the author wishes to thank the 15 experts (practitioners and academics) who kindly agreed to
share, off-the-record, their enlightening perspective on this topic.


http://rcrcconference.org/app/uploads/2015/04/32IC-AR-Compliance_EN.pdf
http://rcrcconference.org/app/uploads/2015/04/32IC-AR-Compliance_EN.pdf
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Article.xsp?action=openDocument&documentId=378384ED19F0CFEAC12563CD0051D2B4
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Article.xsp?action=openDocument&documentId=378384ED19F0CFEAC12563CD0051D2B4
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Article.xsp?action=openDocument&documentId=378384ED19F0CFEAC12563CD0051D2B4

identifying (transversal) issues that would deserve further academic and/or practical examination. Far
from being exhaustive, this paper does not provide a detailed comparative assessment of all existing
(international, regional or domestic) mechanisms having dealt with, examined or made
pronouncements on IHL? It nonetheless hopes to provide a useful background for discussion at the
scientific colloquium of the 2019 Geneva Human Rights Week. For the sake of intellectual honesty,
let us also clarify that our purpose is not to pass judgement on the above-mentioned trend — a trend so
entrenched that would in any case prove hard to pause — but to contribute to its dispassionate
assessment.

After areminder on mechanisms established by the Geneva Conventions of 1949 and their additional
Protocols of 1977, we will summarily frame the relationship between IHL and international human
rights law. We will then assess the competence and practice of political mechanisms emanating from
the Charter of the United Nations, as well as of universal and regional treaty-based mechanisms. We
will finally derive (provisional) lessons-learned on the opportuneness of human rights bodies dealing
with THL.

A REMINDER ON MECHANISMS ESTABLISHED BY THE GENEVA
CONVENTIONS AND THEIR ADDITIONAL PROTOCOLS?

This section will not address the uncontroversial mandate and activities of the International
Committee of the Red Cross (ICRC), which efficiently contribute to the protection of those affected by
armed conflicts. However, it is worth recalling that the Geneva Conventions and their additional
Protocols do provide for the other following mechanisms for the implementation of IHL, although
they have hardly ever been employed.”

1 Available during international armed conflicts, Protecting Powers are neutral States designated by
parties to the conflict to safeguard their humanitarian interests vis-a-vis the adversary.

8 E. Debuf, Evaluating Mechanisms for Investigating Attacks on Healthcare, International Peace Institute, December
2017, available at: https://www.ipinst.org/2017/12/attacks-on-healthcare, usefully provides such comparative
assessment, including through accompanying documents and factsheets. For another exhaustive catalogue of
mechanisms dealing with IHL, see ICRC, Report on Existing Mechanisms, Processes and Initiatives Dealing with IHL,
document prepared for the 2™ formal meeting of the Intergovernmental Process on strengthening compliance
with IHL, 13 March 2017, available at:
https://www.eda.admin.ch/dam/eda/en/documents/aussenpolitik/voelkerrecht/respect-ihl/2-Respect-THL-
Report-existing-mechanisms_en.pdf.

’ Treaties on the regulation of weapons and on the protection of cultural property also establish mechanisms for
monitoring their respective implementation. See ICRC, above footnote 8, p. 7-13. It is also worth mentioning
that C. Byron, above footnote 1, p. 842, considers belligerent reprisals to be “the oldest method of enforcing
humanitarian law”.

0 For a (sometimes critical) assessment of these mechanisms, see for instance C. Byron, above footnote 1, p. 842-
847; T. Pfanner, “Various mechanisms and approaches implementing international humanitarian law and
protecting and assisting war victims”, 91 International Review of the Red Cross 874 (June 2009), p. 285-287; and M.
Sassoli, “The Implementation of International Humanitarian Law: Current and Inherent Challenges”, 10
Yearbook of International Humanitarian Law, p. 52-53.
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Designations are in practice valid upon mutual agreement." Such mechanism was last used
during the 1982 conflict over the Malvinas/Falklands islands." The parties to the conflict may also
entrust the duties of a Protecting Power to substitutes."”

1 The Geneva Conventions allow each party to an international armed conflict to request a formal
enquiry procedure into alleged violations." Because parties to the conflict must agree on
procedure (or on a designated umpire), all attempts at such an enquiry have failed.

T Created by article 90 of additional Protocol I and formally established in 1991, the International
Fact-Finding Commission (IHFFC) is competent to (a) inquire into alleged grave breaches and
other serious violations, and (b) to use its good offices to facilitate the restoration of an attitude of
respect for IHL. States must accept the competence of the IHFFC to request its services and/or be
subjected to an inquiry, and its work remains confidential unless they agree otherwise."” Although
itregularly proposesits services, the IHFFC only conducted its first-ever mission in 2017 following
an ad hoc agreement with Organization for Security and Co-Operation in Europe.' The IHFFC has
also stated its readiness to operate in non-international armed conflicts with the consent of all
concerned parties."”

1 The depositary can convene meetings of High Contracting Parties based on article 7 of additional
Protocol I."*

7 Finally, any impartial humanitarian body may offer its services to the parties to the conflict.”
Although the organization is explicitly mentioned in the Geneva Conventions, the undertaking

1 Article 8/8/8/9 common to the Geneva Conventions, and article 5 of additional Protocol I.

2 previous uses are referenced by M. Sassoli, A. Bouvier and AtiQuiow does Law Protect in War¥olume I,
Third Edition, ICRC, Geneva, 2011, p. 366, footnote 352.

13 Article 10/10/10/11 common to the Geneva Conventions, and article 5 of additional Protocol .

14 Article 52/53/132/149 common to the Geneva Convestion

¥The I|ist of the 77 States havigsofgctopusiuant tpraiticteedd(2)(a)lofe | HF F
additional Protocol | is available dittps://www.ihffcorg/index.asp?Language=EN&page=statesparties_list

®*For an analysis of the 1 egal basis of this investigat
Humanitarian FaeEi ndi ng Commi ssi on: Has t he Sl|Humgnitarnag LaB&auty Av

Policy, 9 January 2018, available attps://blogs.icrc.org/lavandpolicy/2018/01/0%he-independerhumanitarian
fact-finding-commissiorhasthe-sleepingbeautyawoken/

7 This raises the interesting question as to whetherSonat e ar med groups could actual
competence. Although she recommends to formally exgaedt | HF F C6 s  rirdenndtianal@rmédaonfiicbsn

(through an amendment of the relevant provisions), E. Debuf, above footnote 8, does not deal with this specific issue.

8 |f such a meeting on general issues never took place, it is interestiagatbthat the depositary convened three
Conferences of High Contracting Parties to the Fourth Geneva Conventions (in 1999, 2001 and 2014, respectively)
following mandates received from the United Nations General AsseRdrynore information on thesertferences,

see RY . Fux and M. Zambel |l i, AMi se en oeuvre de | a quatri
occup®s : Hi st oriqgue doé-260 D) interma®odal Review wof thei Red Cr@Bd7a | (199
(September 2002), 661-695; and M. Lanz, E. Max and O. HoehiieT he Conf erence of Hi gh Cc
to the Fourth Geneva Convention of 17 December 2014 and the duty to ensure respect for international humanitarian

| a wolnterratbnal Review of the Red Cr@85896 (2014), p. 1113133.

19 Article 3(3) common to the Geneva Conventions, and article 9/9/9/10 common to the Geneva Conventions. For more
information of the requirements to qualify as such an organization, see ICRC, updated commentary of articlan3 commo

to the 1949 Geneva Conventions, para. -798, available at  https://iht
databases.icrc.org/applic/ihl/ihl.nsf/@ment.xsp?action=openDocument&documentld=59F6CDFA490736C1C125
7F7D004BAQEC



https://www.ihffc.org/index.asp?Language=EN&page=statesparties_list
https://blogs.icrc.org/law-and-policy/2018/01/09/the-independent-humanitarian-fact-finding-commission-has-the-sleeping-beauty-awoken/
https://blogs.icrc.org/law-and-policy/2018/01/09/the-independent-humanitarian-fact-finding-commission-has-the-sleeping-beauty-awoken/
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Comment.xsp?action=openDocument&documentId=59F6CDFA490736C1C1257F7D004BA0EC
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Comment.xsp?action=openDocument&documentId=59F6CDFA490736C1C1257F7D004BA0EC
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Comment.xsp?action=openDocument&documentId=59F6CDFA490736C1C1257F7D004BA0EC

of humanitarian activities, and a fortiori the implementation of IHL, is not the sole prerogative of
the ICRC.

Because of their (almost complete) lack of practical significance, the role that the above-mentioned
mechanisms could play in implementing international human rights law has rarely been examined.*
Much of the academic and political attention focuses on the reverse issue: i.e. can the human rights
apparatus contribute to the implementation of IHL? Better delving into the heart of the matter, it
appears essential to go through the necessary yet thorny step of framing of the interaction between
the legal regimes.

A (BRIEF) FRAMING OF THE RELATIONSHIP BETWEEN
INTERNATIONAL HUMANITARIAN LAW AND INTERNATIONAL
HUMAN RIGHTS LAW?!

Despite some commonalities — chiefly an underlying rationale consisting in the fundamental
protection of the human person — IHL and international human rights law originally constituted two
















































